
BARTON WILLMORE GUIDANCE NOTE

CONSULTATION 
STARTS ON NEW 
EIA REGULATIONS 
FOR ENGLAND

On 14th December DCLG published draft EIA 
Regulations 2017, which will affect the Town & Country 
Planning and Infrastructure Planning regimes from 
16 May 2017. The consultation period runs until 1st 
February 2017. Most of the changes are as expected 
and the Government has chosen to copy out the text 
from the 2014 EU Directive, where possible and in 
the best interests of the UK. It is encouraging that the 
consultation document states that Government has 
sought to make the minimum changes necessary to 
the existing Regulations in order to bring them into 
line with the Directive. The transitional arrangements 
are such that requests for an EIA screening opinion 
submitted before 16th May 2017 will be considered 
under the screening provisions of the existing EIA 
Regulations. However, for applications requiring EIA, 
a request for a Scoping Opinion or the Environmental 
Statement must be submitted before 16th May 2017 to 
be considered under the existing EIA Regulations. 

Key changes are as follows:

• There are no changes to the Schedule 2 screening 
thresholds above which the requirement for EIA 
must be considered but more information is provided 
on what should be included within a request for 
a Screening Opinion. This includes the measures 
envisaged to avoid significant adverse effects. 
The selection criteria for screening Schedule 2 
development also state that the possibility of 
effectively reducing the impact should be taken into 
account when deciding whether EIA is required. 
There is therefore the opportunity to avoid EIA by 
front loading the assessment and committing to 
mitigation at the screening stage;

• In adopting a Screening Opinion, the determining 
authority must take into account information from 
other assessments conducted in accordance with 
EU legislation, for example the Habitats Directive. 
There is also a requirement for the determining 
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authority to ensure that EIA and Habitats Regulations 
Assessment (HRA) are coordinated. It is thought 
that there will be little change as it is current best 
practice for HRA information to be included in the 
Environmental Statement;

• It is proposed to retain the 21-day timescale for 
receiving a Screening Opinion from a determining 
authority rather than changing to the 90-day period 
in the Directive. However, it is already the case that 
the 21-day period can be extended through agreement 
in writing. The draft Regulations propose to limit this 
period to 90 days. The same applies to requesting 
a Screening Direction from the Secretary of State, 
although there is a provision for the 90-day period to be 
extended in exceptional circumstances. It is considered 
likely that requests for extensions will become more 
common as an authority will have more information to 
consider at the screening stage in situations where an 
Applicant is seeking to avoid EIA through committing to 
mitigation;

• The topics falling within the scope of EIA have been 
expanded to include “human health”, “biodiversity” 
(with particular attention to species and habitats 
protected under the Habitats and Wild Birds Directive 
- replaces “fauna and flora”), a requirement to 
consider effects from major accidents and disasters 
and “climate (for example greenhouse gas emissions, 
impacts relevant to adaptation”). Despite the increased 
potential scope of assessment work, emphasis is 
on the “likely significant” effects of a project so an 
Environmental Statement should only focus on the 
pertinent issues for a project;

• Where a Scoping Opinion is requested, the determining 
authority must issue an opinion taking into account the 
information provided on the specific characteristics of 
the project and its likely impact on the environment. 
If a Scoping Opinion is requested, the Environmental 
Statement must be based on the Opinion. Whilst the 



Whilst every effort has been made 
to ensure the accuracy of the 
information contained within this 
publication, no warranty, expressed 
or implied, is given that the 
information is complete or accurate 
nor that it is fit for a particular 
purpose. All such warranties are 
expressly disclaimed and excluded. 
Any opinions, recommendations 
or interpretation provided are not 
necessarily the current opinions, 
recommendations or interpretation 
of the contributors and may be 
changed at any time.

Neither Barton Willmore nor any 
representative, agent or employee 
nor any connected company or 
party shall be liable to a user of this 
publication or to any third party for 
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any loss or injury arising out of the 
information or any actions taken 
or not taken in response to any 
information or a user’s use of (or 
inability to use) this publication. The 
recipient is obliged to inform any 
subsequent recipient of such terms.

This guidance note was printed 
on paper using fibre sourced from 
sustainable plantation wood from 
suppliers who practice sustainable 
management of forests in line with 
strict international standards. Pulp 
used in it’s manufacture is also 
Elemental Chlorine Free (ECF).
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first suggested change should improve the quality of 
Scoping Opinions and ensure that an authority and 
consultees have considered information provided 
justifying why certain disciplines or issues are 
proposed to be scoped out, there is still the potential 
for onerous requirements to be included in Scoping 
Opinions where adhering to them will be mandatory. 
Guidance is needed on this point;

• The requirements for considering alternatives 
within the Environmental Statement have increased 
to include “an indication of the main reasons for 
selecting the chosen option, including a comparison 
of the environmental effects”. Whilst this introduces 
a level of assessment required of alternatives, 
it is only necessary to consider the “reasonable 
alternatives studied by the developer”;

• Environmental Statements must be prepared by 
competent experts and the Environmental Statement 
must include a statement setting out how this 
requirement has been met. DCLG does not intend 
to define “competent expert”. Decision makers 
must also ensure they have sufficient expertise to 
examine the Environmental Statement. DCLG’s view 
is that most decision makers have the necessary 
skills in house but perhaps we may see an increase 
in subcontracting Environmental Statement review 
work out to consultants during busy times;

• The consultation period for a submitted 
Environmental Statement is proposed to be 
increased from 21 to no less than 30 days (for the 
Infrastructure Planning Regime, the existing 28-day 
period will increase to 30 days);

• A requirement for significant adverse effects to be 
monitored. DCLG considers that this can be dealt 
with through planning conditions (or requirements 
in the case of an NSIP) and planning obligations. 
No detail is provided on how this will be audited 
or enforced and how corrective action would be 
undertaken, if required;

• Decision notices to grant consent must include 
the “reasoned conclusion” for the decision, the 
environmental conditions attached to the decision 
and the measures to avoid, prevent, reduce or offset 

significant adverse effects on the environment and, 
where appropriate, monitoring measures;

• The reasoned conclusion referred to above must 
be up to date at the time a final decision is taken. 
DCLG considers that this will be the case if the 
determining authority is satisfied, having regard 
to current knowledge and methods of assessment 
that the conclusion addresses the likely significant 
effects on the environment. This may affect projects 
that become very drawn out or in rare occasions 
where information on significant effects becomes 
available at a late stage;

• The term “Environmental Statement” will be 
retained, rather than changing to “EIA Report”, as 
used in the Directive. This will maintain the status 
quo and avoid confusion.

Other changes that are not considered to affect 
practice materially include:

• A requirement to make Environmental Statements 
available online;

• Clarification around exemptions for projects 
concerned with defence or responding to civil 
emergencies;

• The requirement to consider operational impacts;

• Consulting the statutory consultees and informing 
them of a decision;

• Informing the public of a decision;

• Avoiding bias where the determining authority is 
also the developer;

• Penalties for non-compliance.

DCLG state that Planning Practice Guidance will be 
updated in due course. Given that the consultation runs 
until February it is expected that this will be May 2017 
as the regulations come into force, allowing time for 
consultation responses to be taken into account. 
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